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AFFIDAVIT OF JERRY SHANKOWSKI SWORN AUGUST 10, 2020

SAY THAT:

1.

collectively referred to in this Affidavit as the “Applicants”.

| am a personal claimant against JBM CRUSHING SYSTEMS INC. (“JMB”), and the
President and sole director of 945441 ALBERTA LTD. (“945441”), another claimant,
and as such | have personal knowledge of the matters hereinafter deposed to, except
where stated to be based upon information and belief. | and 945411 are sometimes
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2. Other capitalized terms in this Affidavit have the meanings ascribed in the Order
granted in this Action on May 20, 2020, by the Honourable Justice K.M. Eidsvik
(“Eidsvik J.”), staying builders’ lien claims under the Builders’ Lien Act (Alberta)
(“BLA”) regarding the “Contract” between JMB and the Municipal District of Bonnyville
No. 87 (“MD of Bonnyville”) and establishing a separate protocol for the determination
of such Lien Claims (the “Eidsvik May 20 Order”).

. Attached hereto and marked as Exhibit “A” to this my Affidavit is a true copy of an
Aggregates Royalty Agreement between myself and 945441 and JMB CRUSHING
SYSTEMS ULC, which as | understand it is an unlimited liability company owned or
controlled by JMB and through which JMB does or previously did business. 1 am
advised by my lead lawyer, RICHARD B. HAJDUK (“Hajduk”) and do verily believe
that an unlimited liability company (“ULC") under Alberta Law is one which does not
give limitation of liability to its shareholders and for which the shareholders remain
liable for the debts and liabilities of the ULC and entitled to the assets of the ULC in
an way that allows the ULC to be effectively ignored for tax purposes as profits and
losses flow through to the shareholders. It is pursuant to the attached Aggregates
Royalty Agreement that JMB has been removing and selling aggregates, including
gravel and sand from the Pit on my lands referred to in the Aggregates Royalty
Agreement on SW-21-56-7-W4 (the “Shankowski Pit”). Although | am the registered
owner of the lands personally, | carry on business through 945441 and hold the lands
in trust for 945441.

. Under the Aggregates Royalty Agreement, JMB pays 945441 certain royalty rates for
different kinds of aggregate based on type and size. 945441 does not get paid until
the aggregate is removed from my lands.

. Attached and marked Exhibit “B” to this my Affidavit is a true copy of the Eidsvik May
20 Order.

. Attached and marked Exhibit “C”, collectively, are the Lien Claim and Affidavit
submitted to the Monitor on behalf of myself and 945411 on or about May 25, 2020
pursuant to the Eidsvik May 20 Order, advancing a Lien Claim against the monies
paid to the Monitor by the MD of Bonnyville and standing in place of the Lands.

. Attached and marked Exhibit “D” to this my Affidavit is a true copy of a Determination
Notice issued by the Monitor, FTi Consulting Canada Inc. (the “Monitor”) regarding
the Lien Claim of myself and 945411 against the Lands of the MD of Bonnyville.

. The Eidsvik May 20 Order set 5:00 p.m. (Calgary time) on June 1, 2020 as the “Claims
Bar Date”.

. A considerable amount of the aggregate supplied by JMB to the MD of Bonnyville
pursuant to the Contract were extracted from the lands of the Applicants and JMB is
owed monies by the MD of Bonnyville in respect of such aggregate supplied, and the
Applicants are owed royalties in respect of the portion of the aggregate supplied which

-2-




-3-

was extracted from the lands of the Applicants, myself and 945411. The amounts are
set out in the sheets attached to my Affidavit which was attached to and submitted to
the Monitor with the Lien Claim of the Applicants.

10. Without the aggregate removed from the lands of the Applicants, JMB would not have
been able to supply as much aggregate to the MD of Bonnyville as it did and would
therefore not be owed as much by the MD of Bonnyville as it currently is.

11.1 believe that JMB will be unjustly enriched to the detriment of the Applicants if the
Lien Claim of the Applicants is rejected and that there is no juristic reason for the
enrichment.

12.1 believe that the MD of Bonnyville is an “owner” of the Lands within the meaning of
the BLA, and specifically, that the MD of Bonnyville requested JMB to supply
aggregate for incorporation into the Lands or other lands of the MD of Bonnyville, and
that, due to their Aggregates Royalty Agreement with JMB, the Applicants have
supplied some of the aggregate that JMB in turn supplied to the MD of Bonnyville. In
this regard, | believe that JMB is a “contractor” of the MD of Bonnyville or an agent of
the MD of Bonnyville and the Applicants are entitled to a lien as having supplied
aggregate to JMB, a contractor or agent of the owner, for JMB to further supply to the
MD of Bonnyville.

13.1 am advised by Hajduk and do verily believe that it is implicit in the Eidsvik May 20
Order that JMB had a valid builders’ lien claim against the Lands of the MD of
Bonnyville, and that other parties who may have supplied materials or services
regarding the Contract may also have valid builders’ lien claims against the Lands;

14.1 am advised by Hajduk and do verily believe that the Monitor erred in law or in fact or
in mixed law and fact in rejecting the Lien Claim of the Applicants pursuant to the
Eidsvik May 20 Order on the following grounds:

a. By finding that the Applicants’ Lien Claim is not a valid Lien or Lien Claim for the
reasons given, namely that:

(i) “it does not relate to work done or materials supplied on or in respect of an
improvement; and”,

(i) “it was not registered against the Lands or any lands owned by the MD of
Bonnyville;”

b. Neither of the stipulated reasons are correct in fact or in law, and are contrary to
the spirit, intent and terms of the Eidsvik May 20 Order and the BLA;

c. The Eidsvik May 20 Order does not require a Lien Claim to have been registered

against the Lands or any lands owned by the MD of Bonnyville, and specifically
contemplated and authorized Lien Claims that were not so registered;
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. The Applicant’s Lien Claim was provided to the Monitor prior to the Claims Bar
Date, and specifically, on or about May 25, 2020;

. The Eidsvik May 20 Order specifically prohibited any further Lien Claims in respect
of the Contract from being registered against the Lands or any lands of the MD of
Bonnyville (Eidsvik May 20 Order, par. 4);

The aggregate extracted from the lands of the Applicants were intended for and
supplied to the MD of Bonnyville for the purposes of incorporation into an
improvement on the Lands or other lands of the MD of Bonnyville, and support a
valid builders’ lien pursuant to the terms of the BLA and the Eidsvik May 20 Order;

. “improvement” as defined by the BLA and as interpreted by the Courts of Alberta
does not necessarily have to be a structure or building and the materials supplied
supporting or giving rise to a builders’ lien do not have to be immediately
incorporated into the Lands or any lands;

. The interpretation given by the Monitor would necessarily mean that JMB is or was
also not entitled to a builders’ lien in the Lands or any lands of the MD of Bonnyville,
but the whole concept and scheme of the Eidsvik May 20 Order contemplates that
JMB had a valid builders’ lien in the Lands pursuant to the supply of aggregate
(“Product” as defined by the Eidsvik May 20 Order) by JMB to the MD of Bonnyville
for stockpiling on the Lands; .

The BLA defines “improvement” as: “improvement’ means anything constructed,
erected, built, placed, dug or drilled, or intended to be constructed, erected, built, placed,
dug or drilled, on or in land except a thing that is neither affixed to the land nor intended
to be or become part of the land;” [emphasis added]

The BLA defines “owner” as:

(j) “owner” means a person having an estate or interest in land at whose request,
express or implied, and

(i) on whose credit,

(i) on whose behalf,

(iii) with whose privity and consent, or

(iv) for whose direct benefit,

work is done on or material is furnished for an improvement to the land and includes
all persons claiming under the owner whose rights are acquired after the
commencement of the work or the furnishing of the material,

. The BLA defines “contractor” as “contractor’ means a person contracting with or
employed directly by an owner or the owner’s agent to do work on or to furnish materials
for an improvement, but does not include a labourer;”
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|.  The Applicants contracted with JMB to furnish materials for an improvement on the
Lands or other lands of the MD of Bonnyville, and in that regard JMB was the agent
of the MD of Bonnyville in obtaining the aggregate from the lands of the Applicants
pursuant to JMB'’s contract with the Applicants;

m. In that regard, the Applicants have a valid Lien in the Lands pursuant to s. 6 of the
BLA as they “furnished materials to be used in or in respect of an improvement”
for an “owner, contractor or subcontractor”;

n. The Applicants had 45 days from the date the last materials were furnished to
register a builders’ lien against the Lands, subject to the Eidsvik May 20 Order
which imposed a different and separate process and a Claims Bar Date of June 1,
2020;

0. Materials (aggregate or “Product” under the Eidsvik May 20 Order) have been
furnished continuously from the Applicants’ lands for many months prior to and
after the Eidsvik May 20 Order;

p. Subject to the Claims Bar Date, the deadline for the Applicants to register a lien
did not pass by the time the Applicants provided their Lien Claim to the Monitor.

g. The reasons given by the Monitor for determining that the 945411 Lien Claim was
invalid would also mean that JMB did not have a valid builders’ lien claim against
the Lands;

15.1 make this Affidavit in support of an application for an Order for the following Relief:

a. An Order reversing the Determination by the Monitor, FTI Consulting Canada Inc.,
declaring invalid the Lien Claim presented on or about May 25, 2020 by the
Applicants, JERRY SHANKOWSKI and 945441 ALBERTA LTD. (the “945441 Lien
Claim”), to the Monitor, pursuant to the Eidsvik May 20 Order;

b. An Orderdeclaring valid the 945441 Lien Claim and directing payment thereof from
the Funds, as defined in the Eidsvik May 20 Order;

c. Such other and further relief as may be required and as this Honourable Court
deems appropriate and just; and,

d. Costs of this Application in any event of the cause, payable forthwith, on a scale
as between a solicitor and client or on such other scale or in such other amounts
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LEGAL DESCRIPTION
MERIDIAN 4 RANGE 5 TOWNSHIP 61

SECTION 19

QUARTER NORTH EAST

CONTAINING 64.7 HECTARES (160 ACRES) MORE OR LESS

EXCEPTING THEREOUT: HECTARES  (ACRES) MORE OR LESS
A) PLAN 8622670 ROAD 0.416 1.03

B) PLAN0023231 DESCRIPTIVE 2.02 4.99

C) PLAN0928625 SUBDIVISION 20.22 49.96

EXCEPTING THEREOUT ALL MINES AND MINERALS

“Lien” means a lien registered under the BLA against the Lands in respect of the
Work or the Contract;

“Lien Claim” means a claim of any Lien Claimant to the extent of such Lien
Claimant’s entitlement to receive payment from the major lien fund, as defined in
the BLA, as it relates to the Work performed by the Lien Claimant or a subrogated

claim for such Work;

“Lien Claimant” means a claimant who: (i) has registered a Lien for its Work
against the Lands; or (ii) has a Lien Claim and has provided a Lien Notice to the

Monitor as described herein;

“Lien Determination” means a determination of the validity of a Lien, a Lien
Claim and the quantum thereof, whether by the Monitor or this Court;

“Lien Notiee” means the form attached as Schedule “A” hereto;
“MD of Bonnyville” is the Municipal District of Bonnyville No. 87;

“Monitor” means FTI Consulting Canada Inc., in its capacity as the Court-

appointed monitor of JMB, and not in its personal capacity or corporate capacity;
“Product” means the aggregate produced by JMB pursuant to the Contract; and

“Work” means work done or materials furnished with respect to the Contract or
the Lands,
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Stay of Lien Claims

4.

No person shall be permitted to commence or serve any Lien Claims, or to preserve or
perfect any Lien Claim under the BLA, for Work done in respect of the Contract or the
Lands for the period up to and including April 30, 2020. Any such Lien or Lien Claim is
hereby stayed, and any person seeking to serve or enforce any Lien or Lien Claim shall be
required to seek the rights and remedies set out in this Order.

Claims Process

Within one (1) Business Day of the within Order being granted by this Court, MD of
Bonnyville shall remit to the Monitor the Funds, and shall thereafier be deemed to have
been in the same position as if (a) no written notices of Lien had been received; (b) no Lien
Claims had been made, asserted, delivered, preserved or perfected; and (c) no Lien Notice

had been received, and MD of Bonnyville shall have no further liability for such Funds.

The Monitor shall hold the Holdback Amount in trust in an interest bearing account in
accordance with the terms of this Order, which Holdback Amount shalt be deemed to be
the amount MD of Bonnyville was required to hold back pursuant to section 18 of the BLA
from payments it made or makes to JMB for those amounts invoiced up to and including
April 30, 2020.

Any person who wishes to assert a Lien Claim against the Lands and who has not yet
registered a Lien against the Lands shall deliver a Lien Notice by email to the Monitor’s
attention within the time frame prescribed by the BLA in order to preserve and perfect their
Lien Claim.

Pursuant to section 48(2) of the BLA, the Holdback Amount shall stand as security in place
of the Lands to the extent of any security granted under the BLA for all Lien Claims
registered by Lien or provided to the Monitor by Lien Notice prior to the expiry of the time
frame prescribed by the BLA.

Lien Claimants who have registered a Lien against the Lands or provided a Lien Notice to

the Monitor as set out in paragraph 7 hereof shall only be required to take the steps set out
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.

12,

13.

14,

15.

in this Order to prove their Lien, and shall not be required to take any steps set out in the
BLA, including, but not limited to, filing a statement of claim or a certificate of lis pendens.

Upon the Monitor providing a certificate to the Registrar of Land Titles confirming receipt
of the Funds by the Monitor and that the Funds are sufficient to pay the Liens, the Registrar
is hereby authorized and directed under section 191(3)(a) of the Land Titles Act, RSA 2000,
¢ L-4 to discharge the registration of the Liens registered on or before the date of this Order
against title to the Lands, whereupdn the Lien Claimants shall have no further claim agaiﬁst

MD of Bonnyville in accordance with paragraph 5 hereof.

The Lien Claimant, JMB, any Interested Party and MD of Bonnyville, at the request in
writing of the Monitor, shall provide to the Monitor information reasonably necessary for

the Monitor to make a Lien Determination.

Upon receipt of the information relating to a Lien and Lien Claim contemplated by
paragraph 12 hereof, the Monitor shall make its Lien Determination in respect thereof and
provide a Determination Notice to the Lien Claimant, JMB and any other Interested Party.

Ifa Lien Claimant, JMB or any Interested Party does not accept a Lien Determination, each
of the Lien Claimant, JMB and Interested Party is hereby granted leave to file and serve an
application with this Court within 15 days of being served with the Determination Notice
by the Monitor at the email address of the Lien Claimant as shown on the Lien or Lien

Notice, and on JMB and any Interested Party in the records of the Monitor.

Once the 15-day period provided for in paragraph I3 hereof has expired without an
application being served and filed with this Court, the Lien Determination of the Monitor
shall be final and the Lien Claimant, IMB, and any Interested Parties shalt not have any
recourse to remedies set out in the BLA with respect to such Liens or Lien Claims, or as

and against any of the Funds or the Holdback Amount,
The Monitor shall make the following payments from the Funds pursuant to this Order:

(@)  Once the certificate has been provided to the Registrar by the Monitor pursuant to
paragraph 10 herein, the Monitor shall pay: (i) to JMB, the total amount of the
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Schedule “A”
Lien Notice

Claimant;

Address for Notices:

Telephone:

Fax:

Email:

I residing in the

of

{(name)

in the Province of

(name of city, town, ctc.)

do hereby certify that:

I. O 1 am the Claimant

OR 0O ]amthe of the Claimant

(title/position)

(city, town, etc.)

(pame of province)

2. [ have knowledge of all the circumstances connected with the claim referred to in this Lien

Notice form.

3. The Claimant has a valid

(@  Builders’ Lien Claim in the amount of §

arising pursuant

to work done or materials furnished on behalf of JIMB Crushing Systems Inc.

(b)  Subrogated Claim in the amount of $

arising pursuvant

to work done or materials furnished on behalf of JMB Crushing Systems Inc.

4. Attached hereto as Schedule “A” is an affidavit setting out the full particulars of the

Claimant’s builders' lien claim or subrogated claim, including all applicable contracts,
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and entitled to the assets of the ULC in an way that allows the ULC to be effectively
ighored for tax purposes as profits and losses flow through to the shareholders. |t is
pursuant to the attached Aggregates Royalty Agreement that JMB has been removing
and selling aggregates, including gravel and sand from the Pit on my Lands referred
to in the Aggregates Royalty Agreement on SW-21-56-7-W4 (the “Shankowski Pit").
Although | own the Lands personally, | carry on business through my corporation,
945441,

. Attached hereto and marked as Exhibit “B” is a true copy of a statement for the
month of March, 2020, provided to me by JMB regarding the outstanding amount
owing to 945441 for aggregates removed from the Shankowski Pit in the month of
March.

. Attached hereto and marked as Exhibit “C” is a true copy of a statement for the
month of March, 2020, provided to me by JMB detailing the amounts and types of
aggregates removed from the Shankowski Pit by JMB in the month of March, and
showing the end customer or destination for each load or amount of aggregates
removed.

. Attached hereto and marked as Exhibit “D” is a true copy of a statement for the
month of April, 2020, provided to me by JMB regarding the outstanding amount owing
to 945441 for aggregates removed from the Shankowski Pit in the month of March.

. Attached hereto and marked as Exhibit “E” is a true copy of a statement for the month
of April, 2020, provided to me by JMB detailing the amounts and types of aggregates
removed from the Shankowski Pit by JMB in the month of March, and showing the
end customer or destination for each load or amount of aggregates removed.

. Out of the aggregates that were removed from the Shankowski Pit in March, 2020,

all of them went to the project of the Municipal District of Bonnyville No. 87 (“MD of
Bonnyville”), in the sum of 36,679.45 tonne, at $4.00 / tonne pursuant to the
Aggregates Royalty Agreement, for the price of $146,717.80, plus GST of $7,335.89.

. Out of the aggregates that were removed from the Shankowski Pit in April, 2020,

certain of them went to the project of the MD of Bonnyville, as shown in the attached
Statement marked as Exhibit “E”, being 48,997.62 tonne of Des 1 Class 12.5 (gravel)
at $4.00 / tonne pursuant to the Aggregates Royalty Agreement, for the price of
$195,990.48, and 15,435.80 tonne of Des 2 Class 16 (gravel) at $4.00 / fonne
pursuant to the Aggregates Royalty Agreement, for the price of $61,743.20, plus GST
on those amounts of $12,886.68.

. Therefore, the total owing for aggregates removed by JMB and dedicated to the
project of the MD of Bonnyville is $424,674.05, including GST.

10.1 and 945441 claim a builders’ lien for that sum in the Lands of the MD of Bonnyville

or the money paid by the MD of Bonnyville standing in place of the Lands, pursuant
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